VAN DE NHAN QUYEN VA TOI PHAM

Ls Lé Duwrc Minh

Théng trudc chinh phi Queensland da ban hanh mot dao luat mai nham ddi
pho véi hai dbi twong 14 nhimng tay toi pham tinh duc nguy hiém va nhiing tay
bikie cudi xe Harley Davidson. Tham chi sau khi da ngéi tu, xa hoi va luat
phap can c6 nhiing bién phap kiém soat nhimg tay toi pham tinh duc nguy
hiém. Tuy nhién viéc nang tay kiém soat hoat dong ciia nhiing biang nhom bikie
12 mot van dé co nhiéu tranh ci.

Mot trong nhiing Van dé duogc gioi luat gia tranh céi nhiéu nhat do va viéc
chinh phu duoc quyen tuyén bd mot sé bang bikie 14 nhimg t6 chirc toi pham.
Tiép @6 1a van dé nhirng dao luat ndng tay voi cac bang nhom bikie co the vi
pham nghiém trong nhiing quyén cong dan co ban cua nude Uc nhu quyen tu
do ngdn luan, tu do 1ap hoi va quyén khong bi tuy tién bat gitr, va quyén dugc
xét xtr cong bang.

Viéc dao luat chong cac bang dang bikie dugc thong qua tai quoc hoi
Queensland, mot lan nita cho thay su thiéu sot diéu khoan vé nhan quyén trong
hién phap lién bang Uc c6 thé cé nhitng anh hudng nghiém trong 1én quyén tu
do cin ban ctia ngudi dan Uc.

Hién phap lién bang Uc khong yéu cau chinh phu lién bang Uc phai soan thao
va thong qua mdt dao luat vé nhan quyén. Do bdi canh lich st, nuéc Uc da
khong c6 nhitng cudc nodi chién ddm mau, khong c6 nhiing cudc cach mang bao
lrc, va nhitng ngudi tham gia soan thao ban Hién phap di tuyét dbi tin tuong



vao truyén théng dan chu va phép tri cua h¢ thong luat phap va chinh tri cua hé
thong Wesminster bao dam nhan quyén s& duoc ton trong tai nude Uc.

Tuy nhién trong thyc té, viéc thiéu vang mot dao luat vé& nhan quyén lién bang
khién cho hé théng toa an tai Uc tir cac toa thuong tham 18én dén Téi cao Phap
vién gip kho khan khi ¢ nhiing cdo budc rang cac dao luat ctia tiéu bang hay
lién bang vi pham nhan quyén.

Bu vao s thiéu sot d6 thi sy doc 1ap cia h¢ thong tu phap da dugc ghi 15 trong
Hién phap da khién cho chinh phu va qudc hoi cac cap tai Uc khong dugc st
dung quyén luc cua hé théng tu phap, hay cudp quyén cua hé théng tu phap
nham tly tién trimg phat cong dan.

Trong thép nién vua qua, Tbi cao Phap vién Uc di nhiéu lan phan quyét rang
nhiéu dao luat dbi pho voi cac bang dang bikie dd vi pham Hién phap boi vi
nhitng dao luat nay chi phdi tinh doc 1ap cta hé thdng tu phap céc tiéu bang va
gay kho khin cho cac hoat dong cua cac hé thong tu phap nay.

Mot trong cac dao luat nay la dao luat Vicious Lawless Association
Disestablishment Act 2013 cta tiéu bang Queensland ma ddi tuong 13 cac bang
dang bikie. Pao luat ndy quy dinh cac thanh vién ctia cac bang dang co thé bi
két an véi murc an t6i thiéu bat budc tir 15 dén 25 nam. Viéc quy dinh muc an
t6i thiéu nay lam giéi han quyén hanh xtr doc 1ap cua cac quan toa trong khi
xem xet hinh phat thich hop cho timg can pham. Tuy nhién Téi cao Phap vién
Uc vira qua d3 phan quyét rang muc an t6i thiéu bat budc cua dao luat néi trén
1a khong vi hién.

Can luu y mot diéu 13 vao nim 1922, quoc hoi tiéu bang Queensland da thong
qua dao luét giai tan thuong vién cua quoc hoi Queensland. Tbi cao Phap vién
Uc lic do da khong dua ra mot phan quyét nao vé van dé nay. Do dé nhiéu
ngudi tin rang ha vién trong quoc hoi Queensland coi nhu c6 quyén luc v0 han,
vi thuong vién vbn dung dé kiém soat ha vién, da bi giai tan. Trong thuc té dao
luat chéng bikie noi trén da dugc qudc hoi Queensland thong qua nhe nhang va
khong giap bat cit su phan d6i ndo.

Nhiéu ngudi cho rang dao luat chdng bikie cua tiéu bang Queensland da 1a mot
vi du dién hinh cta Hién phap Uc d3 khong ngan dugc cac qudc hoi tiéu bang
ban hanh nhitng dao luat vi pham nhan quyén. Chinh phu Queensland ciing da
tuyén bd s& thanh 14p mot nha tu kién c¢d theo kiéu nha ti Guantanamo Bay &
My dé giam giit thanh vién cac bing dang bikie. Cau hoi 1a lidu van dé cac
bing dang bikie tai Queensland va tai Uc di nguy hiém vuot qua kha ning doi
pho cua canh sat dé can co nhirng dao luat manh tay nhu trén.



Theo cac con s6 thong ké thi tai Queensland hién nay c6 14 bang bikie dugc
coi 1a séng ngoai vong phap ludt véi khoang hon 900 thanh vién. Trong do6 co
ba bang dang duoc xem 13 nguy hiém cho xa hoi gdm bang Finks ¢ Gold Coast,
bang Bandidos va bang Rebels. Du luat Criminal Law (Criminal Gangs
Disruption) Amendment Bill dang dugc thao luan dé nghi phan loai 26 bing
bikie vao danh sach céc t6 chirc toi pham séng ngoai vong phap luat.

Phai ching cac bang bikie thuc sy nguy hiém? Nhitng con sb théng ké cho thiy
cac bang bikie chi gdy ra 0.6% trong tong sd cac hoat dong toi pham. Tai ving
Gold Coast trong 12 thang vira qua t61 pham lién quan dén cac bang bikie chi
chiém c6 0.9%. Nhu vay chtng t0 ring cac bang bikie khong phai la luc lugng
t6i pham cha yéu tai Uc. Nhiing toi pham lién quan nhiéu nhat dén cac bang
bikie 1 vi pham diéu kién tai ngoai hau tra, l4i xe khong bang va s hitu ma tay
v6i s6 lwong nho.

Hinh anh nhitng bing dang bikie voi nhitg bd dong phuc va bd dang hung dit
d3 lam nhitng nguoi Uc binh thuong lo so. Di nhién tir dan chung dén cac chinh
khach, ai cling mubn co nhirng dao luat nham kiém soat hoat dong to1 pham cua
nhirng bang dang bikie. Tuy nhién khong vi mét thiéu sé nho bikie, ma ching
ta c6 nhitng dao luat co thé anh huong dén quyén tu do cin ban ma moi nguoi
Uc duoc huong theo diing phéap luat.

Sau khi xay ra nhimg xung d6t bao luc & ving Gold Coast lién quan dén cac
bang dang bikie, chinh phii Queensland di 1ap tirc tuyén chién voi nhimg bang
dang nay. Tha hién Queensland la Campbell Newman dé tuyén bb rang céc
bang bikie s€ bi phan loai la t6 chtrc toi pham va s& bi phap luat ddi xir nghiém
khac.

Tuy nhién phai nhin thdy mot diéu rang trude khi tuyén chién véi cac bang
bikie can phai thay rd rang khong phai bang bikie nao ciing giong nhau.

T6i pham c6 to chirc phd hoai su binh yén xi hoi va dé lai nhitng hau qua
nghiém trong cho cac cong dong dan cu va doanh nghiép. Thém vao d6 chién
tranh giita cac bang dang bikie c6 thé lam cho nhiéu ngudi vo ti bi thuong hay
tham chi mat mang.

Di nhién nude Uc c6 nhimg to chirc t6i pham, ciing nhu bat ctr qudc gia nao.
Nhiing bang dang bikie ¢6 nhiing hoat dong to1 pham di nhién phai bi phap luat
trimg tri. Tuy nhién viéc cho rang moi bang dang bikie déu 1a nhitng bang toi
pham c6 t6 chutc 1 mot tuyén bd mang tinh chat nguy hiém.



Trudc hét can phai cé nhiing nghién ciru cu thé dé xac dinh cac bang bikie nao
c6 nhiing hoat dong t0i pham va mirc do nhu thé nao. Ti€p do6 1a can c6 nhiing
dao luat va nhiing don vi chong t01 pham c6 t6 chirc hoat dong hiru hi¢u dé doi
pho.

Picu ai ciing thay rd 1a khong phai chi ¢ cic bing bikie 1a 4u da nhau trén
duong phd, va ciing khong phai chi riéng cac bang bikie 1a budn ban ma tay.
Nhiing hoat dong tdi pham cé td chic va bao luc trén duong phé khong phai
chi gan lién véi cac bang bikie. Do d6 trimg tri cac bang bikie khong thé giai
quyét dugc hai van nan ndi trén.

Piéu nguy hiém khéc 1a dao luat noi trén & Queensland trén tinh than 1a dao
luat chdng bikie, nhung lai khong c6 mét chir nao nhic dén cac bang dang bikie
ma chi néi dén cac to chirc toi pham va “nhimg ngudi c6 quan hé voi cac t6
churc t6i pham”. Do do trén thuc té dao luat nay co thé dung dé chong lai bat ctr
t6 chic va c4 nhan nao ma chinh quyén cho 1a t6i pham c6 t6 chtrc hay nhitng
ngudi co quan hé véi cac to chire nay.

Nguoi ¢co quyen phan loai mot t6 chirc la t6 chtrc toi pham lai chinh la chinh
quyén va quoc hoi. Co nghia la khong can bang chung hay khong can dén phan
quyét cua cac quan toa dé mot to chirc bi phén loai 13 to chure t01 pham. Day
chinh 1a khéi diém diém cuia cac hanh vi vi pham nhan quyén cua chinh phu.

T6 chirc to1 pham vi du mafia lIa nhirng td churc co hé théng diéu hanh tr trén
xudng dudi. Trong khi d6 cic hoat dong toi pham lién quan dén cac bang bikie
thuong 1a do cdc nhom nho hay cd nhan thyc hién va khong phai 1a duogc ra
1énh tir trén xudng. Do d6 goi cac bing bikie nay 1a t6i pham co t6 chirc 1a
khong dlng.

Ciing tai Queensland, tong trudng tu phap tiéu bang 1a Jarrod Bleijie da quyét
dinh cung Itc tré thanh quan toa, boi thdm doan va dao phu thu khi danh riéng
cho minh quyén giam tu nhitng ngudi ma ong ta goi la toi pham tinh dyc.

Hé théng tam quyen phén 1ap nhu cua Hoa ky hay hé thong Westminter cta
Anh quy dinh rang chi c6 quan toa moi cO quyén tuyén an va glam tu mQt can
pham nao d6. Do d6 mét vi bd trudng danh cho minh quyén giam ti can pham
la mot sy vi pham nghiém trong hé thdng chinh tri va phap luat cta nudc Uc, 1a
vi hién.

Pao luat maéi lién quan dén viéc kiém soat nhirng can pham tinh duc sau khi ra
tu da cho phép s6 phan cia nhiing can pham nay phu thudc vao céc chinh tri
gia. Ma trong dai da so truong hop cac chinh tri gia 1a nhiitng ngudi luoén bi ap



luc lam theo y kién ctia du luan hay 1a nhiing ké co h¢i. Céc chinh tri gia c6 thé
loi dung sy phan nd ctua du luan dé giam tu mét can pham nao d6 khong can
xét xtr hau kiém phiéu trong cac cudc bau cu.

Can ghi nh¢ mot diéu rang bat ctr chinh phil ndo ciing déu c6 khuynh hudng
lam quyén hay tr¢ thanh doc doan va doc tai. Do do sy doc lap cua hé thong tu
phap va quyén tu do ngon luan ctia ngudi dan chinh 14 phuong tién dé bugc
moi chinh phu phai hanh x trong pham vi hién dinh va ton trong nhitng quyén
can ban cua moi cong dan.
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